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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 2149 of 2011 

Under section 279/304(A) of I.P.C 

(Arising out of Tezpur PS Case No. 1088 of 2011) 

 

    State of Assam 
     –Vs–  

Sri Khagen Sarmah  

S/O: Late Krishna Prasad Sarmah  

R/O: Bogabill 

P/S: Jamuguri 

Dist: Sonitpur, Assam 

 

      ...Accused Person 
 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 

Evidence recorded on: 23.06.2015, 22.09.2015 & 04.05.2016 

Argument heard on: 22.06.2017 

Judgment delivered on: 27.06.2017 

For the State: Sri H. Bora, Addl. Public Prosecutor 

For the accused: Sri R. R. Kalita, Ld. Advocate  

 

J U D G M E N T 

 
1. The case of the prosecution in brief is that the informant Md. Abdul Subham 

lodged an ejahar before the O/C, Tezpur PS, stating, inter-alia that on 03.10.20111 

at about 6 PM, while his nephew Safikul Islam (since deceased) was going to the 

daily market of Bhujkhowa Chapori in his bicycle, suddenly one vehicle bearing 

Regd. No. AS-27/C-0200 (Tanker), that was driven in a rash and negligent manner 
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knocked down his nephew Safikul Islam (since deceased) from his back side as a 

result of which he died on the spot.  Hence, he lodged the ejahar.      

 

2. On receiving the FIR, O/C Tezpur PS registered the same as Tezpur PS Case 

No. 1088/2011 under section 279/304(A) of IPC vide GDE No. 137 dated 03.10.2011 

and endorsed SI Laxmi Prasad Lohar I/C, Borghat OP to investigate the case.    

 

3. On completion of investigation, police submitted charge sheet against the 

accused person, namely, Sri Khagen Sarmah u/s 279/304(A) of IPC. When the case 

came for trial, copy of the relevant documents was furnished to him and the 

particulars of the offences under section-279/304(A) of IPC was read over and 

explained to the accused person to which the accused pleaded not guilty and 

claimed to be tried. Thereafter, summonses were issued to the PWs.    

 

POINTS FOR DETERMINATION 

 

(i.) Whether the accused person on 19.10.2011 at about 11 PM drove 

the vehicle bearing registration No AS-12/F-6176 (Indica) in a 

rash and negligent manner so as to endanger human life and 

thereby committed an offence under section 279 of IPC, as 

alleged? 

 

(ii.) Whether the accused person on the same date, time and place 

drove the aforesaid vehicle in such a rash or negligent manner 

resulting into the death of the deceased Safikul Islam and thereby 

committed an offence under section 304(A) of IPC, as alleged?   

 

4. Thereafter, summons was issued to the witnesses. The prosecution side in 

order to prove its case examined only four witnesses including Md. Mainuddin 

Ahmed who was examined as CW 1. During recording of the evidence of prosecution 

witnesses, due to inadvertence after examination of the PW 2 the next witness for 

prosecution was numbered as PW 4 and PW 5 respectively instead of PW 3 and PW 

4. Accordingly, for sake of clarity the inadvertence is rectified and hereinafter, the 
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evidence of PW 4 and PW 5 is to be treated as the evidence of PW 3 and PW 4 

respectively.  

 

5. After examination of PWs for a considerable long time prosecution failed to 

bring any other PWs and the I/O in support of the prosecution case and the case 

was posted for evidence of I/O for a long period, and no report had been received 

regarding the WT Messages issued to the I/O, as a result of which, after hearing 

both the parties, and on finding that the nature of the alleged offences were triable 

under the summons procedure, the prosecution evidence was closed and further 

proceeding was also closed u/s 258 CrPC.   

  

6. The accused person was examined under section 313 CrPC; the defence plea 

was of total denial, defence chose not to adduce any evidence in support of their 

case. 

 

7. I have heard both the parties. The learned counsel for the accused person 

submitted that there is no material against the accused person; as such the accused 

person needs to be acquitted. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8. PW 1, Md. Abdul Subham is the informant of this case had stated in his 

evidence that he does not know the accused person standing in the dock. He stated 

that he had lodged the ejahar as because his nephew Safikul Islam (since deceased) 

met with an accident which had taken place at Bhujkhowa Chapori around 5 years 

back. He stated that at the time of the alleged accident he was at his home and in 

the said accident his nephew Safikul Islam died on the spot.  

 

9. In his cross examination, he stated that the place of occurrence is situated at 

a distance of 2½ Kms away from his house and he got information about the 

accident in the night of the alleged incident. He stated that he did not see which 

offending vehicle had knocked his nephew with his own eyes. He further stated that 

he did not know in which place the incident had occurred. He also stated that he did 
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not know how to read and write i.e. the reason he had no knowledge what was 

written in the FIR as the same was written by someone else.   

 

10. CW 1, Md. Mainuddin Ahmed who is the Court witness of this case had 

stated in his evidence-in-chief that he does not know deceased as well as the 

accused person of this case. He stated that he could not remember when and where 

he had put his signature on Ext 1. He proved the seizure list as Ext 1 and his 

signature as Ext 1 (1). His cross examination was declined by the defence.    

 

11. PW 2, Md. Muzammil Hussain stated in his evidence that he knows the 

informant of this case and the incident had taken place in the year 2011. He stated 

that on the date of alleged incident, Safikul Islam (since deceased) was proceeding 

from Tezpur towards his house while on the way to Bhojkhowa Chapori the 

offending vehicle which was coming from Bhumoraguri bridge towards Tezpur in a 

rash and negligent manner had knocked Safikul Islam as a result of which Safikul 

Islam died on the spot. He further stated that he had seen the incident with his own 

eyes. He proved the seizure list as Ext 1 and his signature as Ext 1 (2).  

 

12. In his cross examination, he stated that the distance between the place of 

occurrence and his house is almost 1 km and at the time of occurrence he was in 

the shop of his nephew Majibur Rahman. He stated that the incident occurred on a 

road that was North-South facing and the victim was in the Eastern side of the road. 

He stated that the offending vehicle had knocked the victim from the front side and 

he fell down on the road and thereafter the said offending vehicle had fled away 

from the place of occurrence. He stated that police personnel from Mahabhairob Out 

Post had found the accused person. He denied the suggestion that he was not 

present at the place of occurrence and had not seen the same with his own eyes.  

 

13. PW 3, Md. Usman Goni stated in his evidence that he knows the informant 

as well as the victim of this case but he does not know the accused standing in the 

dock. He stated that the incident had taken place around 4 years back and on the 

date of the alleged incident he had heard from the people gathered near the place 

of occurrence that a tanker vehicle had knocked the deceased Safikul Islam as a 
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result of the same the victim Safikul died. He proved the seizure list as Ext 1 and his 

signature as Ext 1 (3).  

 

14. In his cross examination, he stated that the deceased was his own brother 

and he got the information about the accident when he was in the market. He stated 

that he had not seen the accident with his own eyes and while he proceeded to the 

place of occurrence his brother had already died. He further stated that he did not 

see the offending vehicle at the place of occurrence.  

 

15. PW 4, Dr Dipta Kantha Borah who is the medical officer of this case had 

appeared before this Court to depose on receiving summon. He stated in his 

evidence-in-chief that on 04/10/2011, he had performed the post mortem 

examination of one Safikul Islam in reference to Tezpur PS Case No. 1088 dated 

04.10.2011.  

He stated that on examination, he had found: 

(i) Eyes were closed and mouth open, (ii) Rigor mortis was present, (iii) One 

blacken abrasion of about 2cm x 2cm antolateral aspect of left knew, (iv) 

Bruise with abrasion of about 6 cm x 1.5 cm on left chick running 

transversely, (v) One bruise of abrasion of about 1 sq. Cm on right molar 

eminence (vi) Abrasion of about 5cm x 2cm posterior aspect of left 

shoulder, No semen of faces were present, (vii) Cranial and spinal canal- 

Haemorrhage was present in sub-arachnoids, Brain was composed by 

haemorrhage, spleen was torn at two place and the injuries were anti-

mortem in nature.  

He also stated in his evidence that as per his opinion the cause of death was 

hemorrhage in head and abdomen caused by impact with blunt object. The 

prosecution side exhibited the post mortem report as Ext 2 and the signature of 

PW 4 is as Ext 2 (1). The medical officer was declined to be examined by the 

defense. 

16. Now, from a careful perusal of the evidence of the PWs as a whole, it 

appears that except the PW-2, none of the other PWs admitted to have seen the 

occurrence with their own eyes. The PW-2, Mujammil Hussain, who claims himself to 
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have witnessed the occurrence with his own eyes stated in his evidence in cross that 

the offending vehicle had knocked down the injured form his front side, but on 

perusal of the case diary, it is revealed that in his statement before the police, the 

said witness had stated that the offending vehicle had knocked down the deceased 

from his back side while he was going by the road near Bhujkhowa Chapori towards 

Tezpur. Hence, it is seen that there is inconsistency between his statement made 

before the police and those made before this Court.  

 

17. Further, it is found that the evidence of the PW-2 is not corroborated and 

supported by any of the other PWs, either by the PW-1, who is the informant of this 

case or the PW-3, Md. Usman Goni, who is the own brother of the deceased. Both of 

the said witnesses stated that they did not see the occurrence with their own eyes. 

One Court Witness was also examined, i.e. the CW-1 Md. Mainuddin Ahmed, who is 

also one of the seizure witnesses. The said witness stated that he does not know 

deceased as well as the accused person of this case and that he could not remember 

when and where he had put his signature on Ext 1. Moreover, it is found that the 

informant himself has stated that at the time of the alleged occurrence he was at his 

home and he did not see which offending vehicle had knocked down his nephew 

with his own eyes. We also find the PW-4, i.e. the M.O. Dr. D.K. Bora proving his 

report wherein it is mentioned that the cause of death was haemorrhage in head 

and abdomen caused by impact with blunt object, and the report nowhere reflects 

that the injuries might had been sustained due to road accident. Lastly, the 

negligence on the part of the driver of the offending vehicle could not be proven by 

the prosecution and none of the PWs stated that the accused was driving the 

offending vehicle at the relevant time. 

 

18. Hence, from the evidence available on record, it is found that the prosecution 

has failed to prove the guilt of the accused person drove the offending vehicle at the 

relevant time in a rash or negligent manner beyond reasonable doubt in respect of 

the alleged offences.  

 

O     R     D     E     R 
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19. Considering the discussions made above, it can be safely presumed that the 

prosecution has failed to bring home the guilt of the accused person, namely, Sri 

Khagen Sarmah under section- 279/304(A) of IPC beyond all reasonable doubt. Hence, 

the accused person is acquitted of the said charge and set at liberty forthwith. 

 
20. The bail bond shall remain in force for the next six months as per provision 

of sec-437-A Cr.P.C. 

 
21. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties. 

 

Given under my Hand and Seal of this Court on this the 27th day of 

June, 2017 

 

 

(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 

Sonitpur: Tezpur 
 

 

Dictated and corrected by me:- 
 
      
(Smt. P. Chakravarty) 
Judicial Magistrate First Class, 
        Sonitpur: Tezpur 

 
 
 
Dictation taken and transcribed by me: 

Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 
1. Witnesses for Prosecution 

PW 1: Md. Abdul Subham 

PW 2: Md. Muzammil Hussain 

PW 3: Md. Usman Goni 

PW 4: Dr Dipta Kantha Borah  

2. Witnesses for Defence  : NIL 

3. Court Witnesses :   

CW 1: Md. Mainuddin Ahmed 

4. Prosecution Exhibits: 

Ext 1  : Seizure List 

Ext 2  : Post Mortem Report 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

   

 

 

 

 

Judicial Magistrate First Class 
Sonitpur, Tezpur 

 


